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STATEMENT OF THE CASE

Petitioner’s exceptions arise out of an election conducted by Region 22 on November 7,
2014. It is Petitioner’s position that the Regional Director erred in finding that the Board Agent
did not abuse his discretion in failing to ask Petitioner’s representative the basis for its challenge
to the eligibility of a voter when Petitioner’s observer unexpectedly did not arrive at the start of
the election.

Petitioner filed its RC Petition on September 26, 2014. The Regional Director approved
the parties’ Stipulated Election Agreement (“Agreement”) (al) on October 20, 2014." Pursuant
to the terms of the Agreement, a secret ballot election would be conducted on November 7, 2014
in a unit comprising the following:

All full-time freight handler unloaders, lead freight handler
unloaders, and warehouse clerical employees employed by the
Employer at its 20 Theodore Conrad Drive, Jersey City, New
Jersey facility, but excluding all office clerical employees,
confidential employees, officers, managerial employees,
professional employees, guards and supervisors as defined in the
Act, and all other employees,

On October 28, 2014, Petitioner’s counsel sent an email to the Board Agent asking
whether he needed to know the names of any voters who Petitioner intended to challenge (al10).

The Board Agent responded on October 29, 2014 in relevant part as follows:

* * * *

You do not have to provide me with the names of the individuals
you wish to challenge, however, as a courtesy, | would ask that
you provide an objection or challenge list because I can prep the
challenge ballot envelopes ahead of time.

Accordingly, if you are to have a [sic] observer present they will
challenge the eligible voter on the objection or challenge list.

" “a” followed by a number will refer to Petitioner’s appendix attached hereto. Pursuant to

Section 102.69(g) of the Board’s Rules, the evidence submitted in support of Petitioner’s
exception is attached (a5-14).
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Further, if the Union will have an observer present and would
request that I challenge the eligible voters on the said list noted
above (if you are to provide to me) it is not my responsibility to
challenge them. Thus, I am not held accountable if a [sic] eligible
voter was not challenge [sic], because of whatever circumstances
may be made of [sic] occurred (al0).

Petitioner’s counsel then sent a letter to the Board Agent dated November 3, 2014 with the name
of the employee who Local 863’s observer would challenge (al3).

The secret ballot election was conducted on November 7, 2014. Local 863's Business
Agent arranged for an observer to be present.” Local 863’s observer was late and did not appear
at the start of the election. Local 863’s Business Agent was present for the pre-election
conference and at the start of the election. He advised the Board Agent that Local 863’s observer
would be late. The Board Agent did not ask Petitioner’s Business Agent for the basis for Local
863’s challenge to the voter. Local 863°s Business Agent would have advised the Board Agent
of the basis for Local 863’s challenge had he been asked (a9).

The election resulted in a tie. Accordingly, a tally of ballots was issued and served on the
parties indicating that a majority of votes counted had not been cast for Local 863 (a4).

On November 10, 2014, Petitioner filed a timely objection to the conduct affecting the
results of the election (a25). On or about November 19, 2014, Petitioner also filed timely
evidence in support of its objection including the Affidavit of Charles O’Mara, Petitioner’s
Business Agent (a5).

The Regional Director issued his “Report on Objection” to the election on December 12,
2014 (al6).> The Regional Director recommended that Petitioner’s objection be overruled in its

entirety and that the appropriate certification issue (a22).

 These facts are set forth in the Affidavit of Charles Q°Mara which was submitted as evidence
in support of Local 863°s objection (a8).
* The Regional Director also issued an errarum sheet on December 15, 2014 (al5).
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ARGUMENT

THE NLRB SHOULD ALLOW  PETITIONER’S
OBJECTION BECAUSE THE REGIONAL DIRECTOR
ERRED IN FINDING THAT THE BOARD AGENT DID
NOT ABUSE HIS DISCRETION UNDER THE FACTS AND
CIRCUMSTANCES OF THIS CASE

It is Petitioner’s position that the Regional Director erred in finding that the Board Agent
did not abuse his discretion under the particular facts and circumstances of this case. The
Regional Director’s decision involves an inflexible application of the provision of the Board’s
Casehandling Manual.

At the outset, Petitioner does not dispute the Board’s longstanding position that the
parties to an election bear the primary responsibility for challenging voter eligibility. See Balfre
Gear Manufacturing Company, 115 NLRB 19 (1956). Petitioner also does not dispute the
Regional Director’s assertion that the Board Agent was not given reason to believe that the
employee, Gifford Strachan, was ineligible, relying upon H & L Distributing Company, 206
NLRB 169 (1973} (a22). However, given the unique facts and circumstances, the Regional
Director erred in finding that the Board Agent did not abuse his discretion in not requesting the
basis for Petitioner’s challenge and then in not challenging Strachan’s vote.

The starting point is Section 11338.2(b) of the Board's Casehandling Manual for

Representation Proceedings which states, in pertinent part the following:

The Board agent must challenge anyone whose name is not on the eligibility list
or who has been permitted by the Regional Director or the Board to vote subject
to challenge (Sec. 11338.8). Also, the Board agent must challenge a voter if
he/she knows or has reason to believe that the voter is ineligible to vote, but in
this instance only if none of the parties voices a challenge on that ground.

The Board agent will not make challenges for parties when such parties have
observers present. Galli Produce Co., 269 NLRB 478 (1984). However, if any
party does not have an observer, the Board agent should, upon request and on
good cause alleged by the party, state that party's challenge to a voter whose
eligibility that party questions. The Board agent should advise the party that

3
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he/she does not assume responsibility for assuring that the voter's ballot will
be challenged. The challenge is not made by the Board, but is in terms of
stating the party's challenge (e.g., “the union has challenged your right to vote
on the ground that you are a supervisor™).

In applying this provision, as well as other provisions in the Manual, the introduction of
the Manual also includes a warning that the provisions are not intended to be binding procedural
rules and that Board representatives are expected to exercise professional judgment depending
upon the circumstances. The *Purpose of the Manual” provides, in relevant part, as follows:

Although it is expected that the Agency’s Regional Directors and their staffs will
follow the Manual’s guidelines in the handling of cases, it is also expected that in
their exercise of professional judgment and discretion, there will be situations in
which they will adapt these guidelines to circumstances. Thus, the guidelines are
not intended to be and should not be viewed as binding procedural rules. Rather,
they provide a framework for the application of the Board’s decisional law and

rules to the facts of the particular situations presented to the Regional Directors
and their staffs, consistent with the purposes and policies of the Act.

The Board has also cautioned that rigid application adherence to the guidelines that could
frustrate the purposes of Section 11338, Sciwartz Brothers Inc. and District Records Inc., 194
NLRB 150, 151 (1971), enfd. 475 F.2d 926 (D.C. Cir. 1973).

The particular facts and circumstances of this case provided the opportunity for the Board
Agent to exercise his professional judgment and to deviate from the general procedure expressed
in Section 11338. The Board Agent was well aware that Local 863 intended to challenge Gifford
Strachan’s eligibility to vote and that Local 863 expected an observer to be present for the
election to voice Local 863°s challenge. The observer was unexpectedly late and was not present
to voice Local 863°s challenge to Mr. Strachan’s eligibility to vote. Local 863°s Business Agent
then advised the Board Agent that the observer would not be present. At that point, the Board
Agent should have exercised his discretion and asked the Business Agent for the basis for Local
863’s challenge to Mr. Strachan’s eligibility. In light of the observer’s inability to be present as

4
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expected, the Board Agent should then have challenged Strachan’s vote pursuant to Section
11338. Local 863’s position is based upon the unique facts and circumstances of this case. The
Board Agent abused his discretion in failing to request the basis for Local 863°s challenge afier
he became aware that Local 863’s observer could not be present, and then in failing to challenge
the vote.

In Laubenstein and Portz Inc., 226 NLRB 804, 805 (1976), the Board concluded that the
Board Agent did not fulfill his duty to challenge a ballot and should have exercised his
professional judgment to depart from the guidelines based upon the circumstances. In
Laubenstein, the parties agreed that an employee, whose supervisory status was in dispute, would
be included on the Excelsior list but would vote subject to challenge. The union’s observer, as
was the case here, was expected to be present but did not show up during the pre-election period.
When the Board Agent asked about the observer, the union’s representative testified that he
would get along without one but wanted the employee challenged pursuant to the terms of the
parties’ agreement. Although the Board’s agent did not say that he would challenge the
employee, the union’s representative assumed that he would do so when the Board agent reached
for his briefcase and pulled out a challenge envelope. The Board noted that the Board’s agent
was aware of the settiement agreement and the understanding of the parties that the employee
was to be challenged. Id.

Based upon these circumstances, the Board concluded that the Board agent should have
challenged the employee as had been agreed by the parties.

With this unique situation confronting the board agent, it was incumbent upon
him to challenge [the employee’s] ballot in order to implement a quintessential

condition of the settlement agreement which had been worked out by the parties
and approved by the board. Id.
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The Board rejected the hearing officer’s reliance upon Section 11338 because the union did not
plead an inability to obtain an observer, did not advance any reason for the challenge, and did not
request the Board agent to challenge the employee. Id. In concluding that the Board agent
should have exercised his professional judgment (o depart from the guidelines, the Board stated
that it was “ ... obvious that the Board agent was not cognizant of and did not heed the warning
against procrustean inflexibility in applying the guidelines.,” Id. According to the Board,
professional judgment required the Board agent to depart from the guidelines to challenge the
employee’s ballot. Because the Board agent did not exercise this professional judgment, the
Board set aside the election and directed a second election. Id. at 806.

While the facts and circumstances in Laubenstein are different than the facts and
circumstances in this case, there is no reason for a different result. As was true in Laubenstein,
Petitioner’s Business Agent did not advise the Board Agent of the basis for the challenge and did
not request that the Board Agent challenge Mr, Strachan. As was also true in Laubenstein, the
union’s observer did not arrive in time to challenge Strachan’s eligibility to vote. Under these
unique circumstances, as was true in Laubenstein, the Board Agent should at the very least have
asked the Business Agent for the basis of Local 863°s challenge to Strachan’s eligibility. There
is no dispute that the Board Agent was aware that Local 863 intended to challenge Strachan’s
vote. It would not have interfered with the election, or delayed the election in any way, if the
Board Agent had simply asked Local 863’s Business Agent for the basis for the challenge and
then challenged the employee’s eligibility. In failing to do so, the Board Agent did not exercise
his professional judgment to deviate from the Manual and, therefore, abused his discretion.

Based upon these facts and circumstances, the Regional Director erred in concluding that

the Board Agent was not obligated to inquire into the reason Petitioner wanted to challenge the
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employees’ ballot, and that his finding was supported by H & L Distributing, supra (a22).
Petitioner does not dispute that the Board Agent did not have independent reason to believe that
Strachan was ineligible to vote. Up to the point when Petitioner’s observer did not arrive on time
for the election, there would have been no reason to provide him with an independent basis.
However, it is also undisputed that the Board Agent was aware that Local 863 intended to
challenge Strachan’s eligibility. When Local 863°s observer did not arrive on time, the Board
Agent should have, but did not, request the basis of Petitioner’s challenge from Petitioner’s

representative who was present before the start of the election.
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CONCLUSION

For all the foregoing reasons, Petitioner IBT Local 863 respectfully requests that the
NLRB allow its exceptions, set aside the election and direct a second election, or, alternatively,

order a hearing to be conducted on any material factual issues.

Respectfully submitted,

ZAZZALI FAGELLA NOWAK,
KLEINBAUM & FRIEDMAN
One Riverfront Plaza — Suite 320
Newark, New Jersey 07102
(973) 623-1822

AL{)meys fo? Petitipner Teamsters Local 863
M
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Paul L. Kleinbaum
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January 12, 2015
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Form NLRB-652

UNITED STATES OF AMERICA
NATIONAL LABOR RELATIONS BOARD

STIPULATED ELECTION AGREEMENT

CAPSTONE LOGISTICS, LLC : » Case 22-RC-137642

The parties AGREE AS FO‘LLOWS: _

1. PROCEDURAL MATTERS. The parties waive their right to a hearing and agree that
any notice of hearing previously issued in this matter is withdrawn, that the petition is amended
to conform to this Agreement, and that the record of this case shall inciude this Agreement and
be governed by the Board's Rules and Regulations.

2. COMMERCE. The Employer is engaged in commerce within the meaning of Section
2(6) and (7) of the National Labor Relations Act and a question affecting commerce has arisen
cancerning the representation of employees within the meaning of Section 9(c). '

The Employer, Capstone Logistics, LLC is a Delaware corporation engaged in providing freight
handling and other related services with its headquarters located in Peachtree Corners, Georgia

and various place of businesses located throughout the United States; specifically, a place of
" business located in Jersey City, New Jersey the only location involved herein. During the
preceding twelve months, the Employer provided services valued in excess of $50,000 to
companies located outside of the state of New Jersey: ‘

3. LABOR ORGANIZATION. The Petitioner is an organization in which employees
participate, and which exists for the purpose, in whole or in part, of dealing with employers
concerning grievances, labor disputes, wages, rates of pay, hours of employment, or conditions
of work and is a labor organization within the meaning of Section 2(5) of the Act.

4. ELECTION. A secret-ballot election under the Board's Rules and Regulations shall

be held under the supervision of the Regional Director on the date and at the hours and places
specified below,

DATE:  Friday, November 7, 2014 HOURS: 5:30 a.m. to 6:30 a.m.

PLACE: Operations conference rcom adjacent to the dispatch office at the
Employer's 20 Theodore Conrad Drive Jersey City, NJ facility

if the election is postponed or canceled, the Regional Director, in his or her discretion, may
reschedule the date, time, and place of the election. '

5. UNIT AND ELIGIBLE VOTERS. The following unit is appropriate for the purpdses of
collective bargaining within the meaning of Section 9(b) of the Act: ‘

All full-time freight handler unloaders, lead freight handler unloaders and warehouse clerical
employees employed by the Employer at its 20 Theodore Conrad Drive, Jersey City, New Jersey
facility, but excluding all office clerical employees, confidential employees, officers, managerial

employees, professional employees, guards and supervisors as defined in the Act, and all other
employees
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Those eligible to vote in the election are employees in the above unit who were employed
during the payroll period ending, Saturday October, 11 2014, inciuding employees who did
not work during that period because they were ill, on vacation, or were temporarily laid off.

Employees engaged in any economic strike, who have retained their status as strikers and who
have not been permanently replaced are also eligible to vote. In addition, employees engaged in
an economic strike which commenced less than 12 months before the election date, who have
retained their status as strikers but who have been permanently replaced, as well as their
replacements are eligible to vote. Employees who are otherwise eligible but who are in the
military services of the United States may vote if they appear in person at the polls.

Ineligible to vote are (1) employees who have quit-or been discharged for cause after the
designated. payroll period for eligibility, (2) employees engaged in a strike who have been
discharged for cause since the commencement thereof and who have not been rehired or
reinstated before the election date, and (3) employees engaged in an economic strike which
began more than 12 months before the election date who have been permanently replaced.

6. ELECTION ELIGIBILITY LIST. Within seven (7) days after the Regional Director
has approved this Agreement, the Employer shall provide to the Regional Director an election
eligibility list containing the full names and addresses of all eligible voters. Excelsior Underwear,
Inc., 156 NLRB 1236 (1966); North Macon Health Care Facility, 315 NLRB 359 (1994).

7. THE BALLOT. The Regional Director, in his or her discretion, will decide the
language(s) to be used on the election baliot. All parties should notify the Region as soon as
possible of any voters or potential voters who only read a language other than English.

" _The question on the ballot will be "Do you wish to be represented for purposes of collective
bargaining by Teamsters Local 8637" The choices on the ballot will be "Yes" or "No".

8. NOTICE OF ELECTION. The Regional Director, in his ar her discretion, will decide
the language(s) to be used on the Notice of Election. The Employer will post copies of the
Notice of Election in conspicuous places and usual posting places easily accessible to the
voters at least three (3) full working days prior to 12:01 a.m. of the day of the election. As.soon
as the election arrangements are finalized, the Employer will be informed when the Notices
must be posted in order to comply with the posting requirement. Failure to post the Election

Notices as required shall be grounds for setting aside the election whenever proper and timely
objections are filed. '

9. ACCOMMODATIONS REQUIRED. All parties should notify the Region as soon as
possible of any voters, potential voters, or other participants in this election who have handicaps
falling within the provisions of Section 504 of the Rehabilitation Act of 1973, as amended, and
29 C.F.R. 100.503, and who in order to participate in the election need appropriate auxiliary
aids, as defined in 29 C.F.R. 100,503, and request the necessary assistance.

10, OBSERVERS. FEach party may station an equal number of authorized,

nonsupervisory-employee observers at the polling places to assist in the election, to challenge
the eligibility of voters, and to verify the tally.

11. TALLY OF BALLOTS. Upon conclusion of the election, the ballots will be counted
and a tally of ballots prepared and immediately made available to the parties.
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12, POSTELECTION AND RUNOFF PROCEDURES. All procedures after the ballots
are counted shall conform with the Board's Rules and Regulations.

CAPSTONE LOGISTICS, LLC

TEAMSTERS LOCAL 863

(Employer)

By fs/ Steven S. Gaodman 10/20/14

(Name) (Date)

Recommended: _/s/ Quinish Juma 10/20/14

AViINISH KUMA, Board Agent (Date)

Date approved: __10/20/14

Dokl 8. b gt

Regional Director, Region 22
National Labor Relations Board

a3

(Petitioner)

By s/ Paul £ Hieinfaum 10/16/14

(Name) (Date)

(Union)

By

(Name) {Date) .






UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
Region 22

CAPSTONE LOGISTICS, LLC

Employer
CASE NO. 22-RC-137642
and

TEAMSTERS LOCAL 863

Petitioner

EVIDENCE IN SUPPORT OF IBT LOCAL 863’S OBJECTIONS TO ELECTION

Pursuant to Section 102.69(a) of the Rules and Regulations of the National Labor
Relations Board, the International Brotherhood of Teamsters, Local 863 (“Local 863”) hereby

submits evidence in support of its objections that the conduct of the Board Agent interfered with,

-.and affected the outcome of; the election-held on November-7;- 2014 as-followss s

Objection No. 1

The Board Agent failed to challenge employee Gifford Strachan despite being notified by
Local 863 prior to the election in accordance with the Board Agent’s instruction that it intended
to challenge the employee. When Local 863 was unable to arrange for an observer, the Board

Agent never asked Local 863's representative, who was present prior to the start of the election,

to state the basis for Local 863’s challenge.

161149.doc
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Evidence in support of Objection No. 1:

1, Local 863 Business Agent Charles O’Mara will testify that he was present prior to
the start of the election. He learned only the morning of the election that the employee
designated to be Local 863’s observer would be late. He will further confirm that the Board
Agent did not question him about the basis for Local 863’s challenge to employee Gifford
Strachan once he advised the Board Agent that the observer would be late. (See attached
Affidavit).

2. Local 863 attorney Paul L. Kleinbaum received an email from Board Agent
Avinish Kuma on October 29, 2014, a copy of which is attached. In the email, the Board Agent,
among other issues, advised that he would challenge eligible voters if an observer was not
present. He did not advise counsel that it would be necessary to provide a statement of the
reason. for the challenge prior to the election in the event an observer was not present. In
response to this email, counsel submitted a letter to the Board Agent stating the name of the
employee who would be subject to challenge. A copy of the letter is attached.

Local 863 rresp'ectfl.llly submits that the foregoing conduct by the Board Agent interfered
with the employees’ free and unfettered choice in selecting a collective bargaining representative
and materially affected the outcome of the election, which was decided by a tie vote. Local 863

objects to these acts and, as a remedy, requests that the Regional Director review and investigate

161148.doc
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the aforementioned conduct and set aside the results of the election or, in the alternative, order a

hearing thereon.
Respectfully submitted,

Teamsters Local 863
by its Attorneys,

ZAZZALI FAGELLA NOWAK,
KLEINBAUM & FRIEDMAN
One Riverfront Plaza — Suite 320
Newark, New Jersey 07102
(W73) 623-482

Paul L. Kleinbautn

Dated: November 19,2014
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
Region 22

CAPSTONE LOGISTICS, LLC

CASE NO. 22-RC-137642
Employer

and

AFFIDAVIT OF CHARLES O°'MARA
TEAMSTERS LOCAL 863

Petitioner

STATE OF NEW JERSEY
COUNTY OF UNION >

Charles O’Mara, of full age, having been duly sworn, upon his oath, according to law,
deposes and states as follows:

L. I am employed by Teamsters Local 863 as a Business Agent and have held that
position for approximately 10 years. I was responsible for organizing the employees at Capstone
and filing the petition in the above-referenced matter. I am submitting this affidavit in support of
the objections filed by Local 863 in this matter.

2, I arranged with one of the employees to serve as Local 863°s observer for the
election and made those arrangements in the week prior to the election. I only learned on the
morning of the election when I arrived at the premises that the individual who initially agreed to
serve as the observer would be late.

3. I arrived at the election site at approximately 5:15 a.m. and identified myself to

the Board Agent. I had arranged for one of the employees to serve as the observer. However,

this employee called me after 1 arrived to advise me he would be late. I then relayed that

I
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information to the Board Agent. The Board Agent did not ask me for the basis for Local 863’s
challenge to voter Gifford Strachen at any time before the balloting began. If the Board Agent
had asked me, I would have told him that Local 863°s challenge was based on information that
Mr. Strachan was not on the payroll as of October 11, 2014, the cutoff date in the election
stipulation.

4, It did not even occur to me to tell him the reason because I assumed the Board
Agent would challenge the voter, and he did not tell me otherwise. Our observer arrived late but
did not identify himself as the observer to the Board Agent. He told me that he did not think that
he could not serve as the observer because he was late. I stayed throughout the balloting and
through the tally of ballots.

5. I certify that the foregoing statements made by me are true. I am aware that if any

of the foregoing statements made by me are willfully false, I am subject to punishment.

b O

Charies O’Mara

. ‘iwom to %}d subscnbed to me
< this /7 day of November, 2014,

KATHRYN L. ZIZZA
NOTARY PUBLIC OF NEW JERSEY
My Commission Expires Sept. 29, 2019

161344.doe
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Paul Kleinbaum

s

From: Kuma, Avinish <Avinish.Kuma@nlrb.gov>
Sent: Wednesday, October 29, 2014 2:04 PM
To: Paul Kleinbaum

Subject: RE: Capstone Stip

Paul:

| apologize for the delay in response, | have been out of the office taking affidavits majority of the week.

You do not have to provide me with names of the individuals you would wish to challenge, however, as a courtesy |

would ask that you do provide a objection or challenge list, because | can prep the challenge ballot envelopes a head
time.

Accordingly, if you are to have a observer present they will challenge the eligible voters on the objection or challenge
list. Further, if the Union will not have an observer present and would request that | challenge eligible voters on the
sald list noted above {if you are to provide to me) it is not my responsibility to challenge them. Thus, | am not held
accountable if a eligible voter was not challenge, because of whatever circumstances may of occurred.

Kindly,
Avi

From: Paul Kleinbaum [mailto:pkleinbaum@zazzali-law.com]
Sent: Tuesday, October 28, 2014 8:41 AM

To: Kuma, Avinish

Subject: RE: Capstone Stip

Thank you. Do we need to let you know before the date of the election of any names to which Lacal 863 may object?

ZAZZALL LR

Paul L. Kleinbaum, Esq.

Zazzali, Fagella, Nowak, Kleinbaum & Friedman
One Riverfront Plaza, Suite 320

Newark, New Jersey 07102

Telephone: 973.623.1822

Facsimile; 973.623.2209

Email: pkleinbaum@zazzali-law.com

Website: www.zazzali-law.com

This transmission Is intended by the sender and proper reciplent(s) to be confldential, intended only for the proper reciplent(s} and may contain
information that Is privileged, attorney work product or exempt from disclosure under applicable law. if you ore not the intended reciplent(s) you
are notified that the dissemination, distribution or copying of this message Is strictly prohibited. If you recelve this message In error, or are not the
proper reciplent(s), please notlfy the sender at either the email address or telephone number above and defete this emall from your computer.
Receipt by anyone other than the proper reciplent(s) Is not a waiver of any attorney-client, work product, or other opplicable privilege. Thank you.

1
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Unless expressly stated to the contrary hereln, (a) Nothing contained In this message was Intended or written to be used, can be used, nor may be
refled upon or used, by any taxpayer for the purpose of avolding penclties that could be imposed upon the taxpayer under the Internol Revenue
Code of 1986, as amended; and (b} Any written statement contained hereln relgting to any federal tax transaction or

From: Kuma, Avinish ;

Sent: Tuesday, October 28, 2014 8:29 AM
To: Paul Klelnbaum

Subject: RE: Capstone Stip

Paul:
Good morning, please see the attached list.

Kindly,
Avi

From: Paul Kleinbaum ; -
Sent: Monday, October 27, 2014 1:50 PM

To: Kuma, Avinish; Goodman, Staven S. (Long Island)
Subject: RE: Capstane Stip

Please forward Excelsior list when received. Thank you.

ZAZZALL LA

Paul L. Kleinbaum, Esq.

Zazzali, Fagella, Nowak, Kleinbaum & Friedman
One Riverfront Plaza, Suite 320

Newark, New Jersey 07102

Telephone: 973.623.1822

Facsimile: 973.623.2209

Ematil: pkleinbaum@zazzali-law.com
Website: www.zazzall-law.com

This transmission Is Intended by the sender and proper recipient{s) to be confidential, intended only for the proper reciplent(s) and may contain
information that Is privileged, attorney work product or exempt from disclosure under applicable faw. If you are not the intended reciplent(s) you
are notified that the dissemination, distribution or copying of this message Is strictly prohibited. If you receive this message in error, or are not the
proper reciplent(s), please notify the sender at either the email address or telephone number above and delete this emall from your computer.
Recelpt by anyone other than the proper recipient(s} Is not o walver of any attorney-client, work product, or other applicable privilege. Thank you.

Unless expressly stated to the contrary hereln, (o) Nothing contained in this message was Intended or written to be used, can be used, nor may be
refled upon or used, by any taxpayer for the purpose of avoiding penalties thot could be imposed upon the taxpayer under the Internal Revenue
Code of 1986, as amended; and {b) Any written statement contained hereln relating to any federal tax transaction or

From: Kuma, Avinish [mallto:Avinish.Kuma@nlrb.gov]
Sent: Wednesday, October 22, 2014 11:20 AM

To: Paul Kleinbaum; Goodman, Steven S. (Long Island)
Subject; Capstone Stip

Steven & Paul:

all
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| apologize for the delay in updating you concerning the Stip. The RD signed and approved the Stip. Steven | believe you
have until next Monday to provide the excelsior list.

V/R

Avinish Kuma, Board Agent

National Labor Relations Board, Region 22

20 Washington Place, Fifth Floor

Newark, New Jersey 07102-3115

(D) 973-645-3318 | () 973-645-3852 | National Labor Relations Board

al2
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ZAZZALY, FAGELLA, NOWAK, KLEINBAUM & FRIE
A PROFESSIONAL CORPORATION

ATTORNEYS AT LAW
ONE RIVERFRONT PLAZA, SUITE 320

ANDREW F, ZAZZALT (1925-1969)

NEWARK, N.J. 07102-3418

ANDREW F.ZAZZALIL JR.

ROBERT A, FAGELLA**
KENNETH L. NOWAK***
RICHARD A, FRIEDMAN
PAUL L. KLEINBAUM®*
EDWARD H, O'"HARE"
SIDNEY H. LEHMANN*
COLIN M, LYNCH**

COUNSEL
JAMES R, ZAZZALI***

Telephone: (973} 623-1822

Telecopier: (573) 623-2209

150 West State Street
‘Treoton, New Jersay (8608
Telephone: (609) 3928172
Telecopier (609) 192-8933

www.zazzali-law.com

GENEVIEVE M. MURPHY-BRADACS**
EDWARD M. SUAREZ, JR.

CYNTHIA REVESZ}

AILEEN M, O'DRISCOLL*

MARISSA A, McALEER**

FLAVIO L, KOMUVES*

JAMES R, ZAZZALL IR,

OF COUNSEL

KATHLEEN NAPRSTEK, CERISANO
JASON E, SOKOLOWSKj)

WILLIAM A. PASCARELL (1934-2010)

*Alao admitted Pennsylvania
**Also admitted New York
*2*Alxg admitted New York & D.C,
$New York Caly

Please Reply to Newark

November 3, 2014

VIA FAX & REGULAR MAITL
Avinish Kuma, Board Agent
National Labor Relations Board — Region 22

20 Washington Place — 5th Floor
Newark, New Jersey 07102

Re: Capstone Logistics and IBT Local 863
Case No. 22-RC-137642

Dear Mr, Kuma:

The representation election is scheduled on Friday, November 7, 2014, Please be advised
that Local 863 intends to challenge employee listed as eligible, Gifford Strachan,

Please call if you have any questions concerning this issue. Thank you,

ry trufytyouss,
Phul L. Kleinb
PLK:sl
cc;:  Charles O'Mara (via fax & regular mail)
68630-1096
160727.do¢
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 22

CAPSTONE LOGISTICS, LLC
Emp_loyer
| an_ci S S  Case 22-RC-137642

TEAMSTERS LOCAL 863, INTERNATIONAL
BROTHERHOOD OF TEAMSTERS

§ Petitioner ‘

ERRATUM

A Report on ébjection issuéd on December 12, 2014 in the abové-captioned case. The
Report referenced specified documents that were to be attached as Appendix 1, Appendix 2 and
Appendb; 3. These attachments were inadvertently omitted from the copies of the issued Report.
Attached hereto is a cdpy of the Report on Obj ection that includes the attachments,

Dated at Newark, New Jersey, this 15 day of December, 2014.

Lowdd) b L ol

David E. Leach III, Regional Director
National Labor Relations Board
Region 22

20 Washington Place, S'h Floor
Newark, New Jersey 07102

Attachment S
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
, ~ REGION22

CAPSTONE LOGISTICS, LLC
| | Employer
and . Case22-RC-137642

TEAMSTERS LOCAL 863 INTERNATIONAL
BROTBERHOOD OF TEAMSTERS

. Petitioner

REPORT ON OBJECTION

Pursuant to a Stipulated Eléction Agreément entered into by ﬁe partiés and approved by the
undersigned on October 20, 2014, a secret ballot election wa.s‘ conducted on November 7, 2014
.amopg all full-ﬁme freight handler uuloadez;s,-_ leﬁd freight handler unloaders and..warehouse clerical
employeés empldye;l by the Employer at its 20 Theodore Coﬁrad bﬁve, Jersey Ci‘q;, New Jersey
facility; but excluding office clerical employees, confidential employees, officers, managerial B

employees, professional employees, guards and supervisors as defined in the Act, and all other

employees. Thereafter, a Tally of Ballots was duly served upon the parties which showed the

following:
Approximate number of ehg1ble voters 12
Void ballots ) ' : 0
Votes cast for the Petitioner 6
' Votes cast against partlt:lpatmg labor orgamzaﬁons : 6
Valid votes counted ‘ 12
Challenged ballots -0
Valid votes counted plus challenged ballots o 12

'316




2
Challenges are not sufficient in numbe'r to_ affect the results of the election.

A majority of the valid votes counted plus challenged ballots has not been cast for
Teamsters Local 863 o :

'On November 10, 2014 ' the Petl‘uoner ﬁled a timely ob}ecnon to conduct affectmg the
| results of the electmn, Wthh is attached hereto as Appendlx 1. 2

| Pursuant to Sectlon 102, 69 of the Board’s Rules and Regulatlons Senes 8 as amended the :
undersigned caused an mvesngatlon to be made of the Petitioner’s objectmn, dunng Wh.lCh all

parties were afforded full opporhmlty to submlt ev1dence on the issues mvolved The investigation

chsclosed and the unders1gned finds and reports as follows

THE OB.]I«_JCTION

- In ifs single objection, ;the Petitioner elleges tﬁat at the Nevember 7 elec_ticiﬁ, where it was
unable to secure an election observer to represent it during the eleetien, the pres’idihg Board agent
failed to challenge the ballot of voter Gifford Strachan despite being nbtiﬁed by the Petitioner prior
to the election that the Petitioner intended to challenge the employee and that the Board agent never
asked the Petitioner’s representative to state tﬁe baeis of the challenge. Based on the foregoing, d:e
Petitioner contends tth ’d:;e Board agent’s failure to inquire into the basis for the challenge and to
challenge the ballot of the voter meterially impacted the outcome of the election inaemuch as the
election resulted in a tie vote and thus, a smgle vote could have affected ﬂne result The Employer

asserts that the obj ectlon lacks ment
In support of its objectior_l, the Petitioner‘ submitted a copy of an écteber 29 email

communjcaﬁon, aftached heretq as Appendix 2, bétween the Boardlagent and thel Petitioner’s

All dates hereafter are 2014 unless otherwise specified.
2

The critical period for.considering objectionable conduct in this matter extends from September 26,

12014, the filing date of the petition, until November 7, 2014, the date of the election. Goodyear Tire and
Rubber Company, 138 NLRB 453 (1962).

3 The Petitioner did not present evidence in support of its posmon that Strachan is ineligible to vote.
t
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Counsel concerning the -proeedure for raising questione concerning disputes over voting eligibil_ity.
In response, the Board agent rephed as follows:

' You do not have to provide me with names of individuals you w15h to .
- challenge. However, as a courtesy 1 would ask that you provide an objection -
or challenge list, because I can prep the challenge ballot envelopes ahead [of]
‘time. (Df you are to have an observer present they will challenge the eligible

- 'voters on the objection or challenge list. Further, if the Union will not have

~ an observer present and would request that I challenge eligible voters on the
“(challenge) list noted above [if you are to provide it to-me], it is not my

responsibility to challenge them. Thus, I am not held accountable if an’

eligible voter was not challenged, because of whatever cn‘cumstances may
‘have occurred.

The independent mvestlgatmn estabhshed that by Ietter dated November 3, attached hereto :
- as Appendlx 3, the Petmoner adv1sed the Boa:d agent that 1t mtended to challenge Straohan 'Ihe’
letter d.zd not state a basis or a ground for the Petltloner 8 ehajleuge |

The Petmener also submitted an afﬁdawt from 1ts Business Agent Charles 0 Mara, 1ts- |
representanve who was present at the November 7 election. In hlS afﬁdav1t O’Mara tesnﬁed that
prior to the eleetlon he had arranged to have an employee serve as the Petltloner s observer.
However, on the mormng of the electlon, he learned dun:ng a cell phone conversatlon with the
des1gnated observer that the observer would be late amvmg for the elecuon O Ma:a says he
lmmed.tately informed the Board agent of the foregoing and requested that the Board agent
challenge voter Gilbert Strachan on the Petitioner_’s behalf. O’Mara did not state the basis for the
ehallenge. O’Mara teatiﬁed'that the Board agent did not ask ]:u'm to sﬁate the basis for the challenge.
O’Mara explamed he did not state the basis of the ehaHenge because he assumed the Board agent
would cha]lenge the voter as the ‘Board agent d1d not tell O Mara othermse Ulnmately, yoter

Strachan voted without challenge.

Based on the foregoing, the Petitioner requests that the November 7 election be set aside and

that a rerun election be conducted.

als
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In response to the P‘e’titiortler’s_ objection, ﬁe Employer sub.mjtted a position statement ﬁoting

that its attorney attended the pre—electioﬁ conference held at the polling place immediately prior. to
| the opening of the polls The attorney would attest that the Union’s Business Agent “dld not ralse'
any issue of voter ehg1b111ty nor chd he- ask the Boa:d agent to challenge any voter ” The Employer
contends further that the Petlnoner S ob_]eenon fails as a matter of law masmuch as the Board has
long held that it is not the presxdmg Board agent’s r35pons1b111ty to challenge voters, absent actual |
knowledge that the _employee is ineligible to vote.* Accordmg_ly,gthe Employer _requests that the
Petitioner’s objeetioﬁ be everruleci_ an& that the Board issue a Certiﬁcation_of Resu1t5 certifying thet
a maj erity of the valid votes counted pius challenged ballots has not _been.cas.,t for the Peﬁﬁoner.

| . | ANALYSIS o
Section 11338 of' the Board;s Casehandling Manuall instructs, in pertinent part, that “(t)he

challenge pxocedure provides a method whereby a voter’s ehglblhty to vote may be called into
questlon, the ruling on the questlon may be at least temporarily reserved and the questloned voter
may memorialize his/her desxres in the event these desires should have reke_vance in the future—all
without disrupting the regular flow of votes” Section 11338.2(b) of the Manual farther instructs
the following: | | |

The Board agent must challenge anyone whose name is not on the eligibility list or
who has been permitted by the Regional Director or the Board to vote subject to
challenge (Sec. 11338.8). Also, the Board agent must challenge a voter if he/she
knows or has reason to believe that the voter is ineligible to vote, but in this instance
only if none of the parties voices a challenge on that ground.

The Board agent will not make challenpes for parties When such parties have
observers present. Galli Produce Co., 269 NLRB 478 (1984). However, if any party
does not have an observer, the Board agent should, upon request and on good
cause alleged by the party, state that party’s challenge to a voter whose eligibility
that party questions. The Board agent should advise the party that he/she does
not assume responsibility for assuring that the voter’s ballot will be challenged.
The challenge is not made by the Board, but is in terms of stating the party’s

Citing Balfre Gear & Manufacturing Company, 115 NLRB 19 (1956).
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challenge (e.g., “the union has challenged your nght to vote on the ground that you
are a superv1sor”) (emphams added)

There is a factual dlspute over Whether durmg the pre- electton conference o Mara
requested the Board agent to state a challenge on its behalf when its observer failed to arrive on )
time for the elecnon Assummg the Petitioner’s versmn that O Mara made the request, that the
Board agent, by not respendmg, tacttly agreed to challenge Strachan’s ballot and that the Petitioner
at no time stated a basis or ground for questioning Strachan s ehglbthty to vote in the electton The
Manual sectlon quoted supra., provides that a party requesnng the Board agent to challenge a veter
on its behalf rnust provide “good cause” for the challenge ie. a basis for the challenge to the voter's
Ehglblhty Thus, it is clear that the Penttcner did not prov1de to the Board agent the reqmsxte “good
cause” necessary to challenge the voter on the Pe’nnener s behalf However the Pet1t10ner argues
that the Board agent had an affirmative duty to mqmre as to the basts for the requested challenge

The Board has long held that parties to an election bear the primary responatb1l1ty for
cha]lenging voter eligibility.® A Board agent is not obligated to challenge a voter naerely because
the agent is aware of an ellgibility dispute bet"ween the parties Rather, the Board agent must
challenge only where the agent. has actual knowledge of the voter s ineligibility. Solvent .S'ervzces
313 NLRB 645 646 (1994) |

The Board, in Laubenstein and Portz, Inc., 226 NLRB 804 (1976), made a narrow. exceptton
to the foregoing ptmc1pal and set aside an electlon where, as here a Board agent Who tacitly agreed
t_o state a party’s challenge to a voter s ballot at an electlon failed to do so. In that case, the parties

previously settled an unfair labor practice charge agreeing that an individual’s ballot would be

* I further note the explicit guidance that the Board cannot “assume responsibility for assuring that the

voter’s ballot will be challenged.” In this regard, in the email communication between the Board agent and
counsel for the Petitioner noted supra, it was clearly communicated to the Petitioner that the Board agent
could not be responsible for assuring that any voter whose eligibility is called into question would, in fact, be
challenged.

§ Balﬁ'e Gear & Wg Co » Supra at 22 (1956); Galli Produce Co., 269 NLRB 478 (1984).
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challenged at the ensuing eleeﬁon on the ground that hie eueefvisory statue was in d;isiﬁute The
Board agent conducting the electlon knew of the party 8 agreement regardmg the challenge as Well‘
as the basis for the challenge. However in'Fern Laboratorles Inc., 232 NLRB 379 (1077) at 2

pre-eieetlon conference held at the Regional Ofﬁce, the parhes furmshed_ the Board agent w1th an
. agreement to permit two voters to vote “subj ec£ to cha]l_en_ge.” During the election,' an observ.er did
not orally voice a cﬁaﬂenge toa ballot.cast by.one of the voters subject to ﬂee parties’ agreement, )
and neither did the Boerd egent. The Board helei that a}thoﬁgh the Board agent eor;ductij:;g the
_election was aware of the parties’ a_gfeement, no one raisec'l.the agreez_nent with ﬁe Board egent at
the time of the challenge and the Board agent did not ]}ave a duty to stete._the challenge. The Board
in F ern distingﬁished its earlier decision in Laubenstéin by emphas‘izing thet a deviation from an
agreement settling an unfau labor practlce charge is not the same as a deviation from an agreement
resulting from a pre-election con_ference InH&L Dtstrzbutmg Company, 206 NLRB 169 (1973),
the union was unable to obtam an observer and relied on the Board agent to state chailenges on its
behalf, In overrulmg the ob_]ectlon to the Board agent’s failure to state the challenges, the Board
observed that there was no ev1dence the union presented facts to the Board agent sufficient to give
him reason to believe that the prospecﬁve voters were, in fact, ineﬁé,ible. Had the Union done so, V
the Board added, \the Board agent would not have been precluded from challenging these
individuals and, indeed, may have been under a duty to do so. Finally, the Board requires that a
chalienge‘be expressed clearly and unambiguousl_y."

The resmnsibiiity of a B'oe.rd egent in the coﬁductyof an election. is a heavy one. In

recognition of this fesponsibility, the Boa:.d'hae given Beard agents'bfoadr discretion in the conduct
of elections. See Inland Waters Pollution Control, 306 NLRB 342, 343 (1992). The line to be

drawn between a limitation on that authority which would compel blind acceptance of challenges

Monterey Carmel Convalescent, Inc., d/b/a Carmel Convalescent Hospital, 252 NLRB 274 (1980).
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which are frivo}oqé, i'nad\'fertént, orlinterpolsed solely to obstru.ct.orde‘rly election proﬁedure and
laxity which would permit _argumeﬁt over the merits of a chaﬂenge during the course of an election .
1s not a precise one ‘ancl a rﬁle of reason and\the proper éxércise_of discret_ibn must prevail. | Fulton
Bag and Products Company, 121 NLRB 268, fn. 5 (195.8).“.

Here, as in H & L Disrrib.uting,' .;g.u.pra., the Petitioner failed to present' the facts, .let alone’a
basis, to the Board agent sufficient tﬁ give him reasoﬁ to Beligve that Strachan was, m fact,
meﬁgible. The Board agent had no i_ndependent reason to beliéve that Strachan was igeliéible to
vote, In fhese_ cir.cumstances, the Bo_ard agent’s e_xerpise of his discretion not to treat the
Petitioner’s felquest as a valid .challénge because it_lécked a sﬁeciﬁc basis or “goo& céuse’ as
required by the manual, and therefore -n‘ot_.seek further ampliﬁcati_on from the Petitioner moments
before the commgncement of the slectioﬁ, did not, m zﬁy view, rise to the level of an abuse of his
discrétio.n.g Moreover, there is no case law which supi:orts the underlying objection and I cannot
conclude that the Board agent was obligated to inqu{ire into the reason the Petitioner wa;lteci to
challenge Stachan’slballot.

Based on. the foregoing, and also noting the -clear language contained in .Manﬁal‘ Sectiéﬁ
11338.2(b), I cannot conclude ﬁt the Bqa.rd agent’s conduct interfered with the elecﬁon._ :

CONCLUSION

In light of _the foregoiug-, I recomnmend that the Petitioner’s objection be overruled in its
entirety and that the appropriate Certification issue. . | |
| RIGHT TO FILE EXCEPTIONS
Pursuant fo the.'provisioﬁs éf Sécﬁon 102.69 of the National Labor Relations Bogar;d’sn Rules
and Regulations, Series 8 as amended, you mély file exceptions to this Report with the Executive

Secretary, National Labor Relations Board, 1099 14th Street, N.W., Washington, D.C. 20570-0001.

f Although the Board agent, exercising this discretion, might have validly stated the Petitioner’s challenge to

Strachan’s ballot under the facts of this case, the agent’s failure to do 50 is not a basis for setting aside the election.
) \
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: Under the provisions of Section 102.69(g) of’ the .Board’s Rules, 'documentary evidence, including
_affidavits, which a pa.rty has trmely subrmtted to the Regronal Drrector in support of its objection
and that are not mcluded in the Report, is not pa.rt of the record before the Board unless appended to
the exoeptrons or opposrtxon:theret_o that __the party files with the Board. Failure to append to the
submission to the Board copiesof evidence .timely' sobmi_tted to the Regional D_ireotor and not
included in the Report. shall preolnde a party ﬁoxn r_e_lj(ing on .thet evidenee in any _subseouent 4.
related unfair labor pracnce proceedmg | o |
Procedures far F llmg Excepuons' Pursuant to the Board‘s Rules and Regulatlons Sections
102.111 - 102. 114 concerning the Servzce and Filing of Papers exceptlons must be recelved by the
Executrve Secretary of the Board in Wash;ngton D C by close of busmess on December 29, 2014
at 5 p.m. (ET), unless ﬁled electronically. Conmstent with the Agency s E- Government mltlatwe,.
| parties are encouraged to file excephons electromcally. If excephon_s are filed electro_moally, the
exceptions will be considered timely if ’rhe tranemission of :the ent_ire document through the
Agency’s website is accomplished by no later than 11:59 p.m. Eaerern Time on the due date.
Please be advised that Section 102.114 of the Board’s Rules and Regulaﬁons precludes acceptence
of exceptioﬁs filed by facsimile transmission. Upon good cause shown, rhe Board may grant special
permission for a longer perioc_l within wnioh to file.” 'Alcopy of the exceptions must. be served on
each of the other parties to the proceeding, as well ae to the nnders_iéried, in accordance with the

requirements of the Board's Rnles and Regulations.

® A request for extensior of time, which may also be filed electronically, should be submitted to the
Executive Secretary in Washington, and a copy of such request for extension of time should be submitted to
the Regional Director and to each of the other parties to this proceeding. A request for an extension of time
must include a statement that a copy has been served on the Regional Director and on each of the other

parties to this proceeding in the same manner or a faster manner as that utilized in filing the request with the
Board.
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Filing e'xoeotions oieotrontca]ly may =be. aecomplished oy..using.‘ the. Eﬁlmg system on the
Agency s webszte at www. nlrb go Once the webs1te is accessed, select the E-Gov tab, and then
_chck on the E-~ ﬁhng hnk on the pull down menu, Chck on the “File Documents” button under
Board/Ofﬁce of the Executive Secretary and then follow the dlrecuons “The responstbmty for tbe '
receipt of the exoepuons rests exclu51ve1y with the sender. A failure to ttmely ﬂle the exeepttons
will not be excused on the basm that the transmlsszon could not be accomplished because the
Agency 5 Webmte was off line or unavallable for oome other reason, absent a determmatloo of
| teohmeal fallure of the site, with notme of such posted on t.he webs1te |

AL

Dated at Newark, New J ersey, thls 12th day of Deeember, 2014

| Q&m@, ¢ M,&l/’ -
David E. Leach III, Regional Director
National Labor Relations Board, Region 22
Veterans Administration Building
20 Washington Place, 5" Floor
- - Newark, New Jersey 07102 -
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD _
' Region 22 S S

CAPSTONE LOGISTICS, LLC
| Employer - I
' CASE NO. 22-RC-137642

aqd

TEAMSTERS LOCAL 863

Petitioner

OBJECTIONS TO ELECTION
' Pursuant to Sectlon 102.69(a) of the Rules and Regulanons of the Natmnal Labor
ﬁelations Board, Teamsters Local 863 (“Local §63) hereby objects to the conduct that
interfe;ed with, and affected the outcome of, the electic_m held on November 7, 2014 for the
_follgowing Ireasons: | |

Obijection No. 1

The Board Agent failed to challenge employee Gifford Strachan despite bei}lg notified by

Local 863 prior to the election in accordance with the Board Agent’s instruction that it intended

to challenge the employee. When Local 863 was unable to arrange for an observer, the Board

)

- Agent never asked Local 863’s representative, who was present prior to the start of the election,

to state the basis for Local 863’s challenge.

Local 863 respectfully submits that the foregoing conducf by the Board Agent interfered

with the employees’ free and unfettered choice in selecting a collective bargaining representative

and materially affected the outcome of the election, which was decided by a tie vote. Local 863

4 |4

181102.dog ) . ) .
68630-1096 _ : — ~ APPENDIX 1
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objects to these acts and, as a remedy, requests that the Regional Director review and investigate

[y

the-aforementioned conduct and set aside the results of the election or, in the alternative, order a

-

- hearing thereon.
Respect‘ﬁlliy s'ub_m'itted, '

Teamsters Local 863
byits Attorneys

' 'ZAZZALI FAGELLA NOWAK
KLEINBAUM & FRIEDMAN
One Riverfront Plaza — Suite 320
Newark, New J ersey 07102
(973) 623+ 1§22 1

iy U )

. \}‘ ﬁu\u.j\
Paul L, Kl_embaum

ll :‘

o

Jrah Y

' Dated: November 10, 2014

164102.doc
6B8630-10G6
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 CERTIFICATION OF SERVICE

I Paul L. Klembaum hereby certlfy that on November 10 2014, 1 served 2 oopy of
Teamsters Local 863 8 ObJeotlons to Election via email and first class maﬂ on: ‘

Steven S. Goodman, Esq.
Jackson Lewis P.C. .

58 South Service Road, Suite 250
Melville, NY 11747

A M
| (niy \f}ﬂ P

~ Paul L. Kleinbaum

161102.doc
68630-1085
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PaL;l Kleinbaum

From: ~ Kuma, Avinlsh <Avinish.Kuma@nirb.gov>
Sent; S +."Wednesday, October 28, 2014 2:04 PM
To: . Paul Kleinbaum .
Subject: ' RE: Capstone Stip

Paul:

| apologize for the'delay in response, | have been out df the office taklng afﬁdavit's majority of the week.

You do not have to prov}de me with names of the individuals you would wnsh to challenge, howaver as a courtesy |

would ask that you do provide a objection or challenge list, because I can prep the chal[enge haiiut envelupes a head
tlme : . .

Accardingly, If you are to have a observer present they will challenge the eligible voters on the objection or challenge
list. Further, if the Unlon will not have an observer present and would request that | chailenge eligible voters on the
said list noted above (if you are to provide to me) it Is not my responsibllity ta challenge them. Thus, | am not held
accountable if a eliglble voter was not challenge, because of whatever ctrcumstances may of occurred.

. Kindly,
Avl

From: Paul Kleinbaum [mailto:pklelnbaum@zazzali-law.com] ~

Sent: Tuesday, October 28, 2014 B:41 AM : ' -
Ta: Kuma, Avinish ' ' '
Subject: RE: Capstone Stip

Thank you. Do we need to let you know before the date of the election ofany names to which Local 863 méy ohject?

ZAZZALL LA

Paul L. Kleinbaum, Esq. -

Zazzali, Fagella, Nowak, Kleinbaum & Friedman
One Riverfront Plaza, Suite 320

Newark, New lersey 07102

Telephone: 973.623.1822

Facsimile: 873.623,2208

tmail: pkleinbaum@®zazzali-law.com

Website: www.zarzali-law.com

This transmission s intended by the sender and proper recipientfs} ta be confidenticl, Intendad only for the proper reciplent{s) and may contoin
infarmation that &5 privileged, attorney work product or exempt from disclosure under applicable law. if you are not the Intended recipient(s) you
are notified thot the dissemination, distribution or copylng of this message s strictiy prohibited. If you receive this message in arror, or are ot the
proper reciplent(s), please notify the sender at either the ematl oddress or telephone number above and deleta tm‘s emall from vour camnouter.
Recaipt by anyone ather than the proper recipient(s) is not a waher of any attorney-client,
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: ' R | '
; APPENDIX 2

a28



Unless expressly stuted to the contrary hereln, (a)-Nothing contalred In this message was intended or written to be used, cop be used, nor may be
relied upon or used, by ony taxpayer for the purpose of avolding penoities that could be impased upon the taxpayer upder the Internal Revenue
Code of 1985, os nmended and {b} Any wrrtten sm tement contalned herein relating to any federgl tax tronsaction or

Fram: Kuma, Avinish [mﬂt_q.mmmiﬁuna_a@mmggj
Sent: Tuesday, October 28, 2014 8:29 AM '

To! Paul Klalnbaum . o : L _ o
Subject: RE: Capstone Stip ' S :

Paul: o - B LT 4 .
Good mornmg, please see the attached list. ' ' ' '

Kindly, _ .
Avi -
From: Paul Klelnbaum m@g@wm.u@m

Sent: Monday, October 27, 2014 1:50 PM
To: Kuma, Avinish; Goodman, Steven S, (Lung Island)
Subject: RE C:apstnne Stlp

Please forward Exceisunr list when received. Thank you. :

ZAZZALL LA

Paul L. Kleinbaum, Esq.

Zazzall, FageHa, Nowak, Kleinbaum & Friadman
One Riverfront Plaza, Suite 320

Newark, New lersey 07102

Talephone: 973.623.1822

Facsimile: 973.623.2209

Email: pkiginbaum®@zazzali-law.com
Website: www.zazzali-law.com

This tronsmission Is intended by the sender and proper reclpient(s) to ba confidentinl, intended anly for the proper recipient{s) and may contain
infarmation thot Is privileged, ottorrey work product or exempt from disclosure under applicable law. If you are not the intended reciplentfs) you
are notifled that the dissernination, distribution or copying of this message fs strictly prohibited, If you recelve this messoge in errar, or are nat the
proger recipient{s), plense notify the sender at either the emeil eddress or telephone number above and delete this email from your computer.
Recelpt by onyone athér than the proper recipient{s} Is not o walver of any ettorney-cllent, work prod‘u:f ‘or other applicable privilege. Thank you.

Unless expressly stated ta the mntrury herein, la} Nothmg cnntuin ed in this messoge wos Intended or wrftten to ke used, can be used, nor may be
relled upen or used, by any taxpayer for the purpose of ovoiding penalties that could ke imposed upon the taxpoyer under the fn rema! Revenue
Code of 1986, as amended; and (b} Any written statement coptoined herein reloting to any federal tax transcetion or

From: Kuma, Avinish [mallto;Avinish.Kuma@nlrb. gov]
Sent: Wednesday, October 22, 2014 11:20 AM

To: Paul Kleinbaum; Goodman, Steven 5. (Long Island) ' - . ,
Subject: Capstone Stip R

Steven & Paul: o _ ' . ' |

P
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i apoiuglze for the delay in updatmg you concerning the Stip. The RD signed and appruved the St;p Steven | believa you
have until next Monday to prOVlde the excelsior Ilst

V/R

Avinish Kuma, Board Agent

National Labor Relations Bodrd, Region 22

20 Washington P}acé, Fifth Floor

Newark, New J c.rs'ey 0710%3&15' :

) 973~645-3318 [ 3] 973 645—3852 | National Labor Relations Board

a30



' 5 &
ZAZZALI FAGELLA, NOWAK KLEINBAUM & mﬂm E“ P “%’
: A PROFESSIDNAL CORPORATION .

. ATTORNEYS AT LAW
- ANDREW F, ZAZZALL {1923-1969)
' : - NEWARK, N.107102-5410
Telephons: (973) 623-1822
T:lccap[er‘ {973} 623- 2209

ANDREW F. ZAZZALI, JR.
ROBERT A.FAGELLA%®
KENNETH LNOWAK™*#-
RICHARD A.FRIEDMAN
PAUL L. KLEINBAUM®
EDWARD H, O'HARE®
SIDNEY H. LEHMANN®

130 Wesi Stete Strast
Trenlon, New Jerssy 08608
Telephons; (609) 1928171

COLIN M, LYNCH** Telecopler (609} 392-8931

COUNSEL . ‘ )

JAMES R, ZAZZALI*** © www zarzali-law.

*Alan admitied Fennsylvania Please Reply ta Newark

**Alag admitted New York )

*** 4130 sdmitied New York & D.C, )

$New York Only ’

November 3, 2014

'VIAFAX & REGULAR MAIL

Avinish Kuma, Board Agent

Nationel Labor Relations Board — Region 22
20 Washington Place — 5th Floor
Newark, New Jersey 07102

Re: Capstane—Lngisﬁcs and IBT Local 863
Case No. 22-RC-137642

Dear Mr, I{uma'l

ONE RIVERFRONT PLAZA, SUITE 320

e |

GENEVIEVE M, MURPHY-BRADACS™®

'EDWARD M, SUAREZ, IR.

CYNTHIA REVESZS
AILEEN M. O'DRISCOLL®
MARISSA A. MCALEER *
FLAVIO L KOMUVES®
JAMES R, ZAZZALL IR,

OF COUNSEL

KATHLEEN NAPRSTEK CERIZANG
JASON E.SOKOLOWSK]

WILLIAM A, PASCARELL (1934-2010)

"The representation elechnn is scheduled on Friday, November 7, 2014, Please be advised
that Local 863 intends to chalienge employes listed as eligible, Gifford Strachan.

. Please call if you have any questions concerning this issue, Thank you.

PLK:sl , | -
ce:  Charles O'Mara (via fax & regular mail)

GB630-1096

. 160721.dac
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
Washington, D.C.

CAPSTONE LOGISTICS, LLC
Employer
CASE 22-RC-137642

and

TEAMSTERS LOCAL 863

Petitioner

CERTIFICATION OF SERVICE

I, the undersigned, am a legal assistant with the law firm of Zazzali, Fagella, Nowak,
Kleinbaum & Friedman, attorneys for Petitioner Teamsters Local 863 in the above matter.

On January 12, 2015, I caused to be filed Petitioner’s Exceptions to the Regional
Director’s Report on Objection dated December 12, 2014, supporting Brief and Appendix and
this Certification of Service as follows:

Via electronic filing to:

Gary Shinners, Executive Secretary

National Labor Relations Board

1099 14" Street, NW

Washington, D.C. 20570-0001

and

Via email to:

David E. Leach, 1Il, Regional Director

National Labor Relations Board -~ Region 22

20 Washington Place — 5th Floor

Newark, New Jersey 07102

and

161102.doc
68630-1086



Steven S. Goodman, Esq.
Jackson Lewis P.C.

58 South Service Road, Suite 250
Melville, NY 11747

I hereby certify that the foregoing, statements made by me are true. 1 am aware that if
any of the foregoing statements made by me are willfully false, I am subject to punishment.

<;zg-,\ A D/m}a‘(@m o

Susan Loveland

Dated: January 12, 2015

N

161102.doc
68630-1096



